JAMES D. REINTSMA
LIBBY CITY ATTORNEY
405 Main Avenue, Libby, Montana
(406)293-3113



MEMORANDUM

DATE: November 21, 2011
RE: CONDITIONAL VARIANCES


Mr. Mayor and Council Members:

[bookmark: _GoBack]	Changes to property in a zoned district created a newly zoned parcel whose new classification runs with the land. Limiting a variance to the lifetime of the business or person’s ownership is not enforceable. Any subsequent purchaser of the land would be entitled to the zoning rights of their predecessor.  

	Additionally, picking and choosing individual lots or parcels to re-zone is called “spot zoning” and is generally held to be impermissible by the Montana Supreme Court.  The Court has set forth an analysis by which spot zoning is recognized (In re Boland, 275 Mont. 128 1996):

1. The requested use is significantly different from the prevailing use in the area.
2. The area in which the requested use is to apply is rather small, however, this factor is more concerned with the number of separate landowners benefitted by the requested change than it is with the actual size of the area benefitted.
3. The requested change is more in the nature of special legislation. In other words, it is designed to benefit only one or a few landowners at the expense of the surrounding landowners or the general public.
 
While the Court states that this analysis is flexible, if the answer to the proceeding changes is “yes” it usually indicates an impermissible spot zoning issue.

Thank you, 

